Lecture 202: Termination and Membership
Congress has also implemented its authority over Indian affairs through the termination of tribal governments. Congress can do nothing worse to an Indian tribe; termination, according to some authorities, is equivalent to “genocide.”

What is “termination”?
Termination is the process by which Congress abolishes a tribe’s government and ends (terminates) the federal government’s trust relationship with that tribe. Between 1954 and 1966 Congress terminated over one hundred tribes, most of them in Oregon and California. In each case, Congress passed a law directing the Secretary of the Interior either to distribute all the tribe’s property to tribal members or, if the tribe chose to incorporate itself under state law, to distribute all of the tribe’s property to the corporation. Once the tribe’s property was distributed, the Secretary was directed to place a notice in the Federal Register that the tribe was terminated. As soon as this notice appeared, the tribe lost its powers of self-government, the tribe and its members became ineligible for government services generally provided to Indians and tribes, and tribal members became subject to state law.
Nothing else that Congress can do causes tribal members to lose more of their rights than termination. Termination is the ultimate weapon of Congress and the ultimate fear of tribes. Despite its drastic effect, the Supreme Court has held that Congress has the power under the Commerce Clause to terminate a tribe.
Why has the federal government terminated Indian tribes? 
A number of explanations have been offered for the government’s termination policy. Some people claim that termination serves the best interests of the Indians. Termination, they say, will help Indians integrate into white society and eventually reduce Indian poverty. On the other hand, many Indians believe that Congress did not design termination to help them. They believe that Congress terminates tribes so that non-Indians can obtain Indian land and the federal government can save money by eliminating its treaty promises and trust responsibilities. “The Congressional policy of termination . . . [is] a new weapon in the ancient battle for Indian land…. In practice, termination is used as a weapon against Indian people in a modern war of conquest. 

What have been the consequences of the termination policy?
Termination has had disastrous effects. Termination abolishes tribal government and eliminates all tribal landholdings. It forces Indians to make sudden and drastic changes in their way of life. Termination goes far beyond offering the Indian an opportunity to integrate into white society, an Opportunity that many Indians find unappealing anyway. Termination eliminates most of the tribe’s social, cultural, and governmental systems.
Has Congress halted its termination policy?
Yes, but the threat of termination is never far away. A bill introduced in Congress in 1977 called for the termination of every Indian tribe, but the bill did not pass. Congress has not terminated a tribe since 1966, and in 1973 and 1977 it even restored to federal status several tribes it previously terminated. In 1970 President Nixon explained why the federal government had abandoned its termination policy.
This policy of forced termination is wrong, in my judgment, for a 
number of reasons. First, the premises on which it rests are wrong. 
Termination implies that the Federal Government has taken on a trusteeship responsibility for Indian communities as an act of generosity toward a 
disadvantaged people and that it can therefore discontinue this responsibility
on a unilateral basis whenever it sees fit. But the unique status of Indian tribes
does not rest on any premise such as this. The special relationship between 
Indians and the Federal Government is the result instead of solemn obligations 
which have been entered into by the United States Government. Down through 
the years, through written treaties and through formal and informal agreements, 
our Government has made specific commitments to the Indian people. For their 
part, the Indians have often surrendered claims to vast tracts of land and have 
accepted life oil government reservations. In exchange, the Government has 
agreed to provide community services such as health, education, and public 
safety, services which would presumably allow Indian communities to enjoy 
a standard of living comparable to that of other Americans.
This goal, of course, has never been achieved. But the special relationship between the Indian tribes and the Federal Government which arises from these agreements continues to carry immense moral and legal force. To terminate this relationship would be no more appropriate than to terminate the citizenship rights of any other American.
The second reason for rejecting forced termination is that the practical results have been clearly harmful in the few instances in which termination actually has been tried. The removal of Federal trusteeship responsibility has produced considerable disorientation among the affected Indians and has left them unable to relate to a myriad of Federal, State, and local assistance efforts. Their economic and social condition has often been worse after termination than it was before.
The third argument I would make against forced termination concerns the effect it has had upon the overwhelming majority of the tribes which still enjoy a special relationship with the Federal Government. The very threat that this relationship may someday be ended has created a great deal of apprehension among Indian groups and this apprehension. in turn, has had a blighting effect on tribal progress. Any step which might result in great social, economic, or political autonomy is regarded with suspicion by many Indians who fear that it will only bring them closer to the day when tile Federal Government will disavow its responsibility and cut them adrift.
Have tile courts established any protective rules regarding termination?
Yes. Because a1 the harmful effects of termination, courts have created several protective rules governing its application. Tile Supreme Court has held that, although a court cannot prevent Congress from terminating a tribe, it can refuse to recognize a termination unless the evidence shows “a clear and unequivocal intention of Congress to terminate its relationship with a tribe. In addition, the Court has held that vested rights survive termination unless Congress expressly extinguishes them in the termination act. In Menominee Tribe v. United States (1968) the Court held that time Menominee Indians could continue to exercise their treaty rights to hunt and fish, even though their tribe had been terminated, because the Menominee Termination Act had not expressly extinguished those rights.
Finally, courts have held that termination must comply with the Just Compensation and Due Process Clauses of The Constitution. Therefore, Congress must provide monetary compensation for any land or other vested interests that are lost through termination. In addition, if federal officials fail to comply with all of the requirements of a termination law, a federal court can “unterminate” the tribe.

Tribal Membership
Who controls tribal membership, the tribe or tile federal government?
Actually, both do. A tribe has the right to determine tribal membership for tribal purposes. The federal government has the right to determine tribal membership for federal purposes.
Each time Congress creates an Indian program, it decides which Indians can participate in it. Congress has used different standards for different programs. Most federal programs are available to everyone listed on a tribe’s membership roll. Other programs require a certain amount of tribal blood, such as one quarter or one-half. Consequently, a tribal member can qualify for some federal programs and not qualify for others. Similarly, persons ineligible for tribal membership may qualify for certain federal programs if they have the requisite amount of Indian blood.
Another situation in which Congress must determine tribal membership arises when time government takes property from a tribe. When it does, compensation must be paid to the tribe’s members and Congress must decide who they are. Congress can adopt the tribe’s standard or use a different standard. The Supreme Court has held that Congress can use any reasonable method to determine tribal membership for federal purposes. Once Congress determines the standard, the Secretary of the Interior is then instructed to prepare a final roll of tribal members using that standard.
Is the Secretary’s decision reviewable by the courts?
To some extent, yes. If an individual’s name does not appear on the Secretary’s final roll, there are two types of challenges she or he can make. An argument can be made that the federal standard is so arbitrary and unreasonable it violates the due Process Clause of the Fifth Amendment, discussed earlier. However, in most situations, this argument will fail because Congress has wide discretion in determining tribal membership for federal purposes.
If an individual agrees with the federal standard but feels it was misapplied in her or his case, the individual can argue that the omission occurred dime to mistake or fraud or because the Secretary failed to follow proper procedures for determining eligibility. If the court agrees, it can order the Secretary to add the individual’s name to the roll.
