Lecture 203: The Trust Responsibility

What is the “doctrine of trust responsibility”?
The Supreme Court recently reaffirmed a principle that “has long dominated the government’s dealings with Indians.” That principle is “the undisputed existence of a general trust relationship between the United States and the Indian people.”’ This relationship is one of the most important concepts in Indian law. 
The Supreme Court first recognized the existence of a trust relationship between the federal government and Indian people in its early decisions interpreting Indian treaties. Between1787 and 1871 the United States entered into hundreds of treaties with Indian tribes. In almost all of these treaties, the Indians gave up land in exchange for promises. These promises included a guarantee that the United States would create a permanent reservation for the tribe and would protect the safety and well-being of tribal members. The Supreme Court has held that such promises create a trust relationship. This relationship is “marked by peculiar and cardinal distinctions which exist nowhere else” and “resembles that of a ward to his guardian.” These promises create a “duty of protection” toward the Indians.

The foundation of this unique relationship is one of trust: the Indians trust the United States to fulfill the promises which were given in exchange for their land. The federal government’s obligation to honor this trust relationship and to fulfill its treaty commitments is known as its trust responsibility.

Although it was originally created to enforce treaty commitments, the courts have extended the trust responsibility in three respects. First, federal statutes, agreements, and executive orders can create trust obligations in the same way that a treaty can. For example, a federal statute enacted in 1790 to protect Indian lands created a trust responsibility of the federal government to enforce the law that continues even today.
Second, the trust obligation may include implied, not just express, commitments. For example, when a treaty promises a tribe that it can use its reservation “for Indian purposes,” this obligates the government to protect the Indians’ right to hunt and fish on that land. Similarly, a guarantee that Indians can hold their reservation “as Indian lands are held” obligates the United States to protect the reservation’s water supply, even though the treaty says nothing about water rights.
Finally, the trust responsibility imposes an independent obligation upon the federal government to remain loyal to the Indians and to advance their interests, including their interest in self-government. The modern view is that to the maximum extent possible the trust doctrine should recognize and encourage the autonomy of Indian tribes. In 1977 a Senate commission expressed this obligation as follows:
The purpose behind the trust doctrine is and always has been to ensure 

the survival and welfare on Indian tribes and people. This includes an obligation 
to provide those services required to protect and enhance Indian lands, resources, 
and self-government, and also includes those economic and social programs 
which are necessary to raise the standard of living and social well-being of the 
Indian people to a level comparable to the non-Indian society.
The Supreme Court has used such terms as “solemn,” “special,” and “trust” to describe the government’s relationship with Indian tribes. The federal government is the “fiduciary” of tribal resources, which means “that it must act with good faith and utter loyalty to the best interests” of the Indians. The federal government always has a duty of loyalty to Indians. However, specific tasks are not necessarily required. That is, Indians and tribes cannot force the government to undertake a specific activity unless a treaty, statute, or agreement expressly imposes or clearly implies that obligation. This principle is illustrated by United States v. Mitchell (1980) (“Mitchell 1”) and United States v. Mitchell (1983) (“Mitchell II”).
 In Mitchell 1, a tribe sought damages from the federal government for mismanaging the tribe’s timber resources. The tribe claimed that the General Allotment Act of 1887 required the government to manage these resources wisely. The Supreme Court held that, although this act, like other federal Indian laws, creates a trust relationship, that relationship is limited to the provisions in the act. The Court dismissed the tribe’s claim for damages because nothing in the act imposed any specific duty regarding the management of timber.
The tribe tried again in Mitchell II. This time the tribe relied upon federal statutes and  regulations that give federal officials comprehensive control over the management of tribal timber. These statutes and regulations, the Court held, impose specific duties, and therefore, specific trust obligations. The Court permitted the tribe to recover damages from the federal government for violating these fiduciary responsibilities.
Thus, the more specific the obligation, the higher the duty of care. “The United States undoubtedly owes a strong fiduciary duty” to Indians, the Supreme Court stated in 1983, but this duty is only a general one unless a treaty, statute, or agreement requires something more specific. For instance, a statute that allows but does not require the federal government to purchase land for Indian tribes does not create a trust obligation to purchase land for a particular tribe. On the other hand, where a statute places Indian property under the control of a federal agency, time courts generally impose a fiduciary duty on that agency to act with a high degree of care and responsibility. If a tribe claims that a federal agency mismanaged tribal property under its control, the agency must produce clear and accurate accounts of its transactions. If these records reveal that the agency’s conduct fell short of this high standard, the tribe can recover damages to compensate for any loss caused by the government’s mismanagement.
How can a statute create a trust responsibility?
It is easy to understand how an Indian treaty can create a trust obligation. In a treaty, the tribe has traded land for promises, and these promises must be kept. It is not as easy to see how a statute can create a trust obligation because that same kind of exchange may not be obvious. 

However, Congress often chooses to enforce its treaty obligations through statutes. In these situations, Indians have the right to expect that these statutes will be enforced. Moreover, many federal statues give federal agencies enormous control over Indian property. It is unfair, the courts have recognized, to permit an agency to control tribal property without also requiring that the agency manage that property in time tribe’s best interests.
Does the United States have a trust relationship with every Indian tribe?
A broad interpretation of the federal government’s trust responsibility would create a trust relationship with every Indian tribe. Unfortunately, the Department of the Interior, which administers most of the federal government’s Indian programs, has given time trust doctrine a narrow interpretation. The Interior Department believes that only officially “recognized” tribes have a trust relationship with time United States. Thus the more than one hundred and twenty tribes not recognized by Interior cannot participate in the department’s programs.
The Supreme Court has yet to determine time extent to which the trust doctrine applies to non-recognized tribes. Several lower federal courts, however, have rejected the Interior Department’s argument that only recognized tribes can have a trust relationship with the United States. These courts have held that a trust relationship is not “all or nothing.” Although a recognized tribe has a trust relationship with time United States for all purposes, a non-recognized tribe may still enjoy that relationship for some purposes. For example, tribal members can enforce a trust obligation created by a treaty even though the Interior Department does not recognize the tribe’s continued existence. Similarly, a non-recognized tribe may be eligible to participate in programs that Congress has not restricted to recognized tribes.
Does the trust doctrine apply to individual Indians?
Yes. Time trust doctrine extends not only to tribes but to their members. Theoretically, the federal government’s trust responsibility extends to all tribal members, whether they live on or off the reservation. However, few of time government’s Indian programs have been made available to off-reservation Indians. In 1975 the Supreme Court held that the Interior Department cannot withhold its social welfare programs from tribal members who live near their reservation and maintain close ties with the tribe. The courts have not yet decided whether all federal Indian programs must be made available to off-reservation Indians. A Senate commission recently stated that the trust responsibility extends to off-reservation Indians and criticized the government for withholding Indian programs from them. Of course, statutes specifically requiring federal officials to provide services to off-reservation Indians create a trust obligation to do so.
Does the trust responsibility extend to off-reservation activities which affect on-reservation Indians?
Yes. For example, federal activities off the reservation that would diminish on-reservation water supplies or would pollute reservation property have been held to violate the trust doctrine.
Can Congress terminate a trust relationship?
Yes. Congress can terminate its trust relationship with an Indian tribe at any time, with or without the tribe’s consent. Over the years, Congress has terminated its trust relationship with more than a hundred tribes. In each case it accomplished this by passing a law which terminated time tribe itself. Termination laws forbid a tribe from exercising governmental powers, require distribution of the tribe’s property and assets to tribal members, and end the tribe’s trust relationship with the United States.

Congress also has the power to terminate its trust relationship with individual Indians, although the only time Congress has done this is when it has terminated their tribe. Certain Indians were made citizens of the United States in treaties with time federal government. In 1905 the Supreme Court held that these Indians had lost their trust status, but a few years later the Court reversed this decision. Consequently, when citizenship was extended to all Indians by statute in 1924, their trust relationships with the United States were not affected.
A trust relationship is so important to Indians and tribes that the Supreme Court has held that it cannot be terminated except by an express act of Congress. Thus federal officials cannot withhold trust services from an Indian tribe unless there is clear evidence that Congress has terminated the relationship.

Which federal agencies have time power to terminate a trust relationship?

None of them do. Once Congress has created a trust relationship with an Indian tribe, only Congress can end it. Even the tribe cannot terminate the relationship. A federal agency must faithfully execute its trust obligations.

Similarly, states have no power to terminate a tribe’s trust relationship with the United States. Therefore, a state’s decision to provide services to an Indian tribe and the tribe’s decision to accept those services do not diminish time federal government s trust obligations.

In what ways can a tribe benefit from having a trust relationship with the United States? 

Tribes that have a trust relationship with the United States are eligible to participate in many federal Indian programs. These programs offer assistance in such areas as housing, health care, land development, education, and employment. 
Does the trust relationship ever operate to the tribe’s detriment?
Yes. There is a constant clash between the federal government’s trust responsibilities and the tribe’s interest in self-government. The federal government has severely injured many tribes in time name of protecting them.
The problem stems from the Interior Department’s interpretation of the trust doctrine. In 1831 time Supreme Court compared a tribe’s relationship with the United States to that of “a ward of his guardian.” The Department of the Interior and its sub-agency, the Bureau of Indian Affairs, has often applied this phrase literally to justify extensive control of Indian affairs. But Indians are entitled to federal protection, not federal control. As a recent Senate commission report states:
The Bureau of Indian Affairs. . . has used time trust doctrine as a means to develop a paternalistic control over time day to day affairs of Indian tribes amid individuals. Federal Indian trust law, as expressed by both Congress and the courts, 
calls for Federal protection, not Federal domination. . . . The relationship should be thought of not only in time terms of a moral and legal duty, but also as a partnership agreement to insure that Indian tribes have available to them the tools and resources 
to survive as distinct political and cultural groups.
Federal agencies have been reluctant to allow Indians to exercise greater control over their lives and property, choking their development. To make matters worse, federal agencies are notorious for mismanaging Indian property and Indian programs. A comprehensive investigation in 1987 by the Arizona Republic concluded that the Bureau of Indian Affairs (BIA) “has failed to fulfill its responsibility as trustee for Indian holdings and as the designated protector of Indian rights” and that federal agencies are “costly, ineffective and unresponsive” to Indian needs. The BIA “actually has thrived on the failure of Indian programs… [and deterred development” of Indian self-government. Specifically cited in the report were massive failures in employment, housing, and health care programs; mismanagement of tribal timber, mineral, and oil arid gas resources; terrible” Indian education; and ineffective law enforcement. Even the director of time BIA conceded that we “have an intractable bureaucracy here that doesn’t want to change.”

Has the United States been faitlmful to its trust responsibilities?
No. The United States “has been notoriously unfaithful in observing its commitments to the Indian tribes.
The fault lies primarily with Congress. Congress has the responsibility to fulfill this nation’s treaty commitments. Yet Congress has broken nearly all of its Indian treaties. Congress guaranteed most treaty tribes protection and safety. However, during the 1950s Congress abolished more than a hundred tribal governments. Congress has a trust responsibility to enhance the social and economic well-being of Indian people, but Indians are the most disadvantaged and impoverished group in our society. Congress is responsible for supervising the federal agencies entrusted with Indian programs; its performance has clearly been inadequate.
To he sure, Congress has passed many laws benefiting Indians, and it continues to provide Indians and tribes with numerous special programs and services. But Congress also has passed laws severely detrimental to Indians, broken Indian treaties, placed Indians on barren reservations, and failed to provide tribes with the means to meet their basic governmental, economic, and social needs. In general, Congress has not been faithful to its trust responsibilities.
The Supreme Court has recognized that, in some situations, Congress cannot remain loyal to Indians to the exclusion of other interests. For example, Congress must allocate scarce water resources to federal reclamation projects as well as to Indian reservations. However, it is fair to ask why Congress allowed the reclamation project to be built. In any event, Indians have the right to expect that a federal agency will at least take measures to minimize harm to Indian interests, even if some harm cannot be avoided.
Can time federal government’s trust responsibilities be enforced by the courts?
It depends on whether time trust responsibility is being violated by Congress or by a federal agency. Few treaties require that Congress provide specific services, such as health care, housing, employment, or education. Therefore, Congress is not obligated to provide these services and cannot be forced to do so. With respect to Congress, then, time trust responsibility is more of a moral than a legal obligation. In fact, if Congress decides to terminate its services to an Indian tribe or even to terminate the tribe itself a federal court has no authority to prevent it. Indians, in other words, must rely on the good faith of Congress to keep the promises it made more than a century ago in exchange for Indian land.
However, even though Indians cannot enforce the trust doctrine against Congress, federal officials cannot ignore the trust responsibilities Congress has delegated to them. Congress has the authority to modify a trust relationship, but administrative agencies do not. Federal officials must faithfully execute the trust duties they have been delegated, and courts are required to carefully scrutinize their actions. Indians have been successful, for example, in preventing federal officials from selling tribal lands, from diverting water from their reservations, from denying them access to their property, and from mismanaging their resources. They have also obtained money damages for injuries caused by agency mismanagement. All of these successful actions have been based on the doctrine of trust responsibility. 
